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— In Williams Mower and Reaper v. 
Raynor, 7 Biss. 245, in the Circuit 
Court for the Eastern District of Wis- 
consin, an order had been made in 
the state court to produce papers, &c. 
This order was disobeyed, and proceed- 
ings for contempt were instituted. The 
cause was subsequently removed to the 
federal court. It was there held that 
the latter court will recognise and en- 
force the order of the state court in the 
contempt proceedings ; but if an appeal 
is taken to the superior court in the 
state, on the order, the circuit court 
will hold in abeyance the enforcement 
of the order till the appeal is disposed 
of; and the order for contempt will be 
enforced, if such proceedings were really 
in aid of the civil suit. 

Construction ov the Constitu- 
tion or an Act op Congress. — The 
court held in Gold-washing Co. v. Keys, 
supra, that a suit cannot be removed 
under the second section of the Act of 
3d March 1875, simply because in its 
progress, a construction of the constitu- 
tion or a law of the United States is 
necessary, unless this construction, in 
part at least, arises out of a controversy 
in regard to the effect and operation of 
some provision in that constitution or 
law on the facts involved in the case. 

Jurisdiction. — It was held in the 
principal case that when a suit is re- 



moved in which there are several con- 
troversies, and one controversy is 
wholly between citizens of different 
states, and determinable as to them, the 
circuit court, upon such removal, ob- 
tains jurisdiction over the whole cause, 
the remaining controversies therein be- 
ing treated as incidental to that which 
authorized the removal. 

The Circuit Court for the Northern 
District of Illinois held that the 10th 
clause of \ 628, Rev. Stat., giving the 
United States courts jurisdiction "of all 
suits by or against any banking asso- 
ciation established in the district for 
which court is held, under any law pro- 
viding for national banking associa- 
tions" does not invest said courts with 
exclusive jurisdiction over this class of 
corporations, and if a suit is brought 
against such associations in a state 
court, the cause cannot be removed to 
the federal courts. The jurisdiction of 
the federal courts is only concurrent 
with that of the state courts : Pettilon v. 
Noble, supra. 

The jurisdiction of the federal court 
may arise during the pendency of a suit 
in a state court by such a change in the 
parties to the suit as would have entitled 
a removal, if the cause had been origin- 
ally between those parties. See Healy 
v. Provost, 6 W. N. C. 578. 

Arthur Biddle. 



Supreme Court of Wisconsin. 

THE APPLETON IRON CO. et. al., Respondents, v. THE BRITISH 
AMERICA ASSURANCE CO., Appellant. 

The mortgagee of chattels has the legal title to the property mortgaged, even 
before the debt is due, and he may take immediate possession of the property 
unless by express stipulation the mortgagor is permitted to retain possession. 

Where, therefore, a person mortgaged chattels and insured the same, the loss, 
if any, to be paid to the mortgagees as their mortgage interest should appear, the 
policy containing a provision that if the property insured be sold or transferred, 
or if any change takes place in title or possession, whether by legal process or 
judicial decree, or voluntary transfer or conveyance, then in every such case said 
dolicy shall be void, and the mortgagor was afterwards adjudicated a bankrupt 
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upon his own petition, and under an order of the U. S. District Court assigned 
all his property to a trustee for the benefit of his creditors : Held, that such 
assignment did not avoid the policy. 

Where an insurance policy contained a clause that, if it should be assigned 
before loss, without the consent of the company endorsed thereon, such assign- 
ment should avoid the policy : Held, that a general assignment of the property of 
the assured to a trustee for the benefit of his creditors, executed by him under the 
order of the U. S. District Court upon his being adjudicated bankrupt therein, 
would not have the effect to transfer the policy to the trustee within the meaning 
of this clause. 

Where an insurance company knows at the time of issuing a policy upon chat- 
tels, that they are then mortgaged, and agrees to pay the loss to the mortgagees, 
it is estopped from saying thereafter that the mortgagor had no insurable interest 
in the chattels when it issued the policy. 

Appeal from the Circuit Court of Winnebago county. 

Finch $ Barber, for appellant. 
Charles W. Felker, for respondents. 

The opinion of the court was delivered by 

Cole, J. — The counsel for the defendant insists that the answer 
states a complete defence ; that the proceedings in bankruptcy 
therein set forth operated to change the title and possession of the 
property destroyed so as to avoid the policy. It is averred in the 
answer that the insurance company issued its policy to the plaintiff, 
the Appleton Iron Company, insuring the wood mentioned, and 
thereby agreed to pay the other plaintiffs — who were mortgagees — 
the amount that should become due the Iron Company in case of 
loss, as their mortgage interest should apppear. It is also averred 
that the interest of the mortgagees in the property exceeded the 
amount of the policy, so that the entire loss is payable to them. 
The policy contains this clause or condition : " That if the property 
insured be sold or transferred, or if any change takes place in title 
or possession, whether by legal process or judicial decree, or volun- 
tary transfer or conveyance, then in every such case said policy 
shall be void." 

It appears from the answer that the Iron Company before the loss 
occurred was on its own petition adjudicated a bankrupt by the 
District Court of the United States for the Eastern District of 
Wisconsin ; that pursuant to the terms of the Bankrupt Law, and 
in accordance with a resolution of the creditors, a trustee was ap- 
pointed to hold and distribute the estate ; and that the bankrupt, by 
order of the District Court, did, by deed of assignment, convey, 
transfer and deliver all its property and effects (including the pro- 
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perty in the policy described), to the trustee, to be applied for the 
benefit of the creditors of the bankrupt. It is further stated that 
the trustee accepted the trust, and that the transfer of the property 
of the bankrupt to him by virtue of the deed of assignment was 
without the knowledge or consent of the insurance company, and 
worked a forfeiture of the policy. The question therefore is, was 
the policy avoided by these proceedings in bankruptcy and the 
assignment or transfer made by the bankrupt to the trustee under 
the order of the District Court ? The counsel for the defendant 
insists that it was ; that there was a transfer or change of the title 
of the wood by legal process or judicial decree within the meaning 
of the policy. 

When considered with reference to the facts in this case we can 
give no such effect to the bankrupt proceedings for this reason. 
By the terms of the policy the loss was made payable to the plain- 
tiffs. Smith, Donkersly and Smith, as their interest should appear. 
It is admitted that their interest exceeded the amount of the policy. 
They were the mortgagees of chattels; the whole legal title of the 
wood was vested in them conditionally, leaving no such interest in 
the bankrupt as would pass to the trustee under the deed of assign- 
ment. It is the settled law of this state that the mortgagee of 
chattels has the legal title to the property mortgaged even before 
the debt is due, and he may take immediate possession of the pro- 
perty unless by express stipulation the mortgagor is permitted to 
retain possession. It is unnecessary to refer to the decisions of 
this court where these principles in regard to chattel mortgages are 
affirmed or recognised. It is sufficient to say that it is well estab- 
lished that such are the rights of the mortgagee of personal pro- 
perty. Consequently we think the assignment by the mortgagor to 
the trustee, under the circumstances stated in the answer, really 
worked no change in the title or possession of the wood. The title 
remained in the same persons as before the assignment and as when 
the property was insured. The interest of the parties in the same 
was unchanged, and the insurance company was not released thereby 
from its liability to pay the loss : Bragg v. New England Mut. Life 
Ins. Co., 25 N. H. 289. There is a plain ground for discrimina- 
tion between this case and such cases as Adams v. The Rockingham 
M. F. Ins. Co., 29 Me. 292 ; Young v. Eagle F. Ins. Co., 14 Gray 
150 ; Hazard v. Franklin M. F. Ins. Co., 7 R. I. 429, and Perry 
v. Lorillard F. Ins.'Co., 61 N. Y. 214, where it is held that an 
adjudication in bankrupty against the insured and an assignment 
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under the bankrupt law, or an assignment by the insured under 
proceedings in insolvency is an alienation or transfer of property 
within the meaning of such clauses in the policy and defeats a 
recovery upon it. In those cases the insurance was upon real 
estate, and an assignment by the insolvent or bankrupt might well 
be held to operate as a transfer or change of title. A mortgage of 
real estate under the modern doctrine in this country does not con- 
vey the fee to the mortgagee, and in that regard is distinguishable 
from a mortgage of chattels which passes the entire legal title con- 
ditionally to the mortgagee. It is therefore not necessary in this 
case to deny the correctness of the proposition that a transfer or 
assignment by a mortgagor of real estate under insolvent or bank- 
rupt proceedings, does work a substantial change in the title of the 
insured property and put an end to the policy where it contains a 
condition similar to the one before us. Eut here nothing passed by 
the assignment to the trustee, neither the legal title nor beneficial 
interest. It is clear that had the trustee attempted to interfere 
with the wood, he would have been a trespasser, and liable as such, 
the deed of assignment affording him no protection. 

Of course the insurance company will not be heard to say that 
the Appleton Iron Company had no insurable interest in the wood 
when it issued the policy. For it knew that the wood was mort- 
gaged at the time and agreed to pay the loss to the mortgagees. It 
is manifest that the insurance was for the benefit of the Iron Com- 
pany, for it might pay the mortgage-debt and become the owner of 
the wood. At all events we must assume that when the contract 
was entered into all the facts connected with the title were known 
to the insurance company, and it saw fit to issue the policy with 
full knowledge of the precise interest which the parties had in the 
property. Nothing in fact has transpired since the policy was 
issued* which in any way affects the rights of the parties, or has 
any bearing upon the liability of the company to pay for the loss, 
except the proceedings in bankruptcy already alluded to. Under 
these circumstances, we think the defendant is estopped from saying 
that the Iron Company had no insurable interest in the wood when it 
issued the policy. Such company certainly had an equity of 
redemption, a right to defeat the title of the mortgagees by a per- 
formance of the conditions of the mortgage. 

There is a still further fact stated in the second defence, upon 
which- considerable stress is laid by defendant's counsel. It is 
alleged that the policy of insurance was specifically described by 
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the Iron Company in its petition in bankruptcy, was mentioned as a 
part of its estate, and was transferred to the trustee by the deed of 
assignment. There is a clause in the policy that if it should be 
assigned before loss, without consent of the company endorsed 
thereon, this should avoid the policy. It is claimed that the deed 
of assignment transferred the policy within the meaning of this 
clause. But we think otherwise. It does not appear that the 
policy was ever delivered to the trustee, or that there was any 
actual assignment of it. A general assignment by the bankrupt 
under the circumstances would not have the effect to transfer the 
policy to the trustee. 

We therefore think that the demurrer to the answer was properly 
sustained. 

Order affirmed. 



It seems to be settled by the great 
weight of American authority, that, in 
accordance with the decision in the 
principal case, by a mortgage of chat- 
tels the legal title to the thing mort- 
gaged passes to the mortgagee. As 
stated by Wright, J., jn Hill v. Beebe, 
12 N. Y. 556, 565, "a chattel mort- 
gage is something more than a mere se- 
curity. It is a conditional sale of the 
thing mortgaged, and operates to trans- 
fer the legal title to the mortgagee, to 
be defeated only by a full performance 
of the condition. Nothing short of ac- 
tual payment, in case of a breach of the 
condition, before foreclosure or sale, or 
a voluntary waiver or surrender, can 
revest the legal title in the mortgagor." 
The doctrine that a mortgage of chat- 
tels transfers to the mortgagee the legal 
title to the thing mortgaged, is also 
supported by the following cases : But- 
ler v. Miller, 1 N. Y. 496; Bank of 
Rochester v. Jones, 4 N. Y. 497 ; Hey- 
land v. Badger, 35 Cal. 404 ; Shuart v. 
Taylor, 7 How. Pr. 251 ; Pasrhall v. 
Eggart, 52 Barb. 371 ; Porter v. Parm- 
ley, 13 Abb. Pr. (N. S.) Ill ; Stoddard 
v. Dennison, 7 Id. 309 ; Brown v. Be- 
ment, 8 Johns. 96 ; Ackley v. Finch, 7 
Cow. 290 ; Langdon v. Buel, 9 Wend. 
80 ; Patchen v. Pierce, 12 Id. 61 ; 



Flanders v. Barstow, 18 Me. 357 ; Flan- 
ders v. Thomas, 12 Wis. 411 ; Robinson 
v. Fitch, 26 Ohio St. 659. 

The mortgagee's interest, according to 
this class of cases, even before forfeit- 
ure, where he has not stipulated for the 
right of possession for a definite period, 
is nothing but a mere equity of redemp- 
tion : Hill v. Beebe, 12 N. Y. 565 ; 
Mattison v. Baucus, 1 N. Y. 295. And 
in case of breach of condition, the title 
at law becomes absolute in the mort- 
gagee, leaving a mere equity in the 
mortgagor : Heyland v. Badger, 35 Cal. 
404 ; Wright v. Ross, 36 Id. 414 ; Flan- 
ders v. Thomas, 12 Wis. 411 ; Langdon 
v. Buel, 9 Wend. 80 ; Pasrhall v. Eg- 
gart, 52 Barb. 371 ; Brown v. Bernent, 
8 Johns. 96 ; Porter v. Parmley, 13 
Abb. Pr. (N. S.) Ill ; Stoddard v. 
Dennison, 7 Id. Ill; Flanders v. Bars- 
tow, 18 Me. 357 ; McLean v. Walker, 10 
Johns. 141. See also Constant v. Mat- 
tison, 22 111. 558 ; Dupuy v. Gibson, 36 

d. 198, and the cases cited to the first 
proposition in this note. Unless other- 
wise stipulated, according to this class of 
cases the mortgagee has the right to 
take possession of the chattel mortgaged, 

immediately upon the execution of the 

mortgage : Shuart v. Taylor, 7 How. 

Pr. 251 ; Robinson v. Fitch, 26 Ohio St. 
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659. See also Wheeler v. Roberts, 19 
III. 274. This class of cases also makes 
a distinction between a pledge and a 
mortgage of chattels in this, that in the 
case of a chattel mortgage the posses- 
sion ordinarily remains with the mort- 
gagor, and the title is conveyed to the 
mortgagee, while in the case of a pledge 
it is necessary that the possession of 
the chattel pledged should pass to the 
pledgee, while the title remains in the 
pledger. See Sims v. Canfield, 2 Ala. 
555 ; Gifford v. Ford, 5 Vt, 532 ; Con- 
ner v. Carpenter, 28 Vt. 237 ; Eastman 
v. Avery, 23 Me. 248 ; Day v. Swift, 
48 Id. 368 ; Barrow v. Paxton, 5 Johns. 
258 ; Brown v. Bement, 8 Id. 97 ; Mc- 
Lean v. Walker, 10 Id. 471 ; Cortelyou 
v. Lansing, 2 Cai. Cas. 200 ; Ward v. 
Sumner, 5 Pick. 60 ; Ash v. Savage, 5 
N. H. 545 ; Garlick v. James, 12 Johns. 
146; Surber v. McClintick, 10 W. Va. 
242. See, however, Tucker v. Buffing- 
ton, 15 Mass. 480 ; Bonsey v. Amee, 8 
Pick. 236, where it is said that delivery 
is necessary to a mortgage. See also 
the Illinois cases cited below, which 
seem to imply that possession must be 
taken by the mortgagee before the legal 
title will pass. 

In Illinois a chattel mortgage is con- 
sidered as but a conditional sale, and 
when the mortgagor fails to perform 
the condition, the title, so far as it is 
held by the mortgagor, vests in the 
mortgagee. Where the possession is 
taken in accordance with the terms of 
the mortgage, the title passes even 
though debt be not then due: Durfee 
v. Grinnell, 69 111. 371 ; Simmons v. 
Jenkins, 76 Id. 479. See also Went- 
worth v. The People, 4 Scam. 553; 
Constant v. Matteson, 22 111. 558 ; Mc- 
Connell v. The People, 84 Id. 583. Un- 
til a forfeiture has accrued, the mortga- 
gee in that state has, as it is said, only 
a lien upon the pledge (sic) for the se- 
curity of his claim against the mort- 
gagor: Rhines v. Phelps, 3 Gilm. 634. 
And before default or the exercise of 
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the right to take possession under an 
insecurity clause in the mortgage, the 
general property is no considered as 
being in the mortgagee so as to draw 
to it a possession in law • Simmons v. 
Jenkins, supra, 

In Michigan the rule was originally 
laid down in Tannahill v. Tuttle, 3 
Mich. 104, that by a mortgage of chat- 
tels the whole legal title passed condi- 
tionally, and upon breach of condition 
the title of the mortgagee became abso- 
lute at law ; and that the general title be- 
ing in the mortgagee, he was entitled to 
the immediate possession of the proper- 
ty, and to hold until condition broken, 
unless the parties stipulated otherwise. 
See cases cited on page 110; also Mr. 
Denslow's note to Tannahill v. Tuttle, 
3 Mich. (Callaghan & Co.'s ed.) 104, 
where the Michigan. Illinois and Wis- 
consin cases upon this general subject 
are fully collected. In Michigan the 
doctrine is well settled in accordance 
with what is believed to be the better 
opinion, that in respect to real estate a 
mortgage conveys no title to the mort- 
gagee before foreclosure, and is but a 
security for the debt ; and until the title 
passes upon a foreclosure and sale of 
the property, the mortgagee has no le- 
gal interest in the land, and is not en- 
titled to the possession: Hogsett v. Ellis, 
17 Mich. 363; Ladue v. Detroit $• M. 
Railroad Co., 13 Id. 380 ; Van Husan v. 
Kanouse, 13 Id. 303 ; Caruthersv. Hum- 
phrey, 12 Id. 270 ; Wagar v. Stone, 36 
Id. 364. And by the more recent decis- 
ions of that State the law as to mortgages 
of chattels has been made to harmonize 
with the more reasonable and equitable 
rule already prevailing as to mortgages 
of realty, so that now in that State 
mortgaged chattels do not cease to be- 
long to the mortgagor until some steps 
are taken to end his rights by the en- 
forcement of the mortgage, and the 
mortgage is considered a mere security 
to the mortgagee, and not a transfer of 
title. See People v. Bristol, 35 Mich. 
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32 ; Flanders v. Chamberlain, 24 Id. nently reasonable and equitable that it 

305 ; Kohl v. Lynn, 34 Id. 361 ; Luck- ought ultimately to prevail, and botli 

ing v. Wesson, 25 Id. 443 ; Cary v. real and chattel mortgages be placed 

Hewitt, 26 Id. 228. upon the same footing in accordance 

Although, irrespective of statutory with what, the parties in nearly every 

changes, the rule in Michigan as re- case intend to create, viz., a mere se- 

spects chattel mortgages is believed to curtly, and not a conveyance of their 

be contrary to the great weight of title to the mortgagee. 

American authority, still it is so emi- Marshall D. Ewell. 



United States Circuit Court, Northern District of Illinois. 
LEA & PERRINS v. DEAKIN . 

The word "Worcestershire," as applied to sauce, has become generic in mean- 
ing by constant use for a particular species of sauce, and the fact that persons re- 
side in Worcestershire, England, and manufacture there a sauce which they call 
" Worcestershire Sauce," does not give them the sole right to such application of 
the term. 

The plaintiffs having been cognisant for many years of the fact that there was 
a particnlar kind of sauce manufactured by persons other than themselves, to 
which this term was applied, and having for many years taken no steps to pre- 
vent it, there may be said to have been something in the nature of an acquies- 
cence on their part in such manufacture. 

A decree, not appealed from, rendered by the Master of the Rolls in England, 
having jurisdiction both of the subject-matter and of the parties in a chancery 
suit, in favor of a principal, refusing an injunction and dismissing a bill in equity 
filed in such foreign court, to protect an alleged trade-mark, when offered in proof 
by the principal's agent in a chancery suit in a court of the United States, in 
which he is a defendaut, is a bar to such action, when both suits are upon the same 
subject-matter of controversy, brought by the same plaintiffs, and when the bills 
in both cases ask for an account and an injunction for the same reasons and for 
substantially the same general relief. 

It would be an anomaly that a principal could manufacture and sell a sauce in 
England, and his agent could be restrained in the United States from selling such 
sauce here, obtained from such principal. 

Rogers cf Appleton and Henry M. Collyer, for complainants. 

Charles E. Pope and George C. Christian, for respondent. 

The opinion of the court was delivered by 

DrumMond, J. — This case has been fully and ably argued by 
the counsel of the respective parties, and as it has been pending for 
a long time, although I have not had, from other engagements, the 
opportunity of considering it so thoroughly as I could wish, I may 
state now the conclusions at which I have arrived, without going 



